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WASHINGTON, D.C. 20554

In the Matter of:

Amendment of the Commission’s
Rules to Establish New Personal
Communications Services

GEN Docket No. 90-314
RM-7140, RM-7175, -7618

To: The Commission

REPLY OF TIME WARMNER TELBCOMMUNICATIONS TO
OPPOSITIONS TO PETITIONS POR RECONSIDERATION

Time Warner Telecommunications ("TWT"), by its attorneys and
pursuant to Section 1.429(g) of the Commission’s rules, hereby
submits its reply to certain oppositions to petitions for

reconsideration of the Commission’s Second Report and Order in

the above-captioned proceeding.!

DISCUSSION
As the difficult and often contentious process of setting
the rules that will govern Personal Communications Service
("PCS") finally comes to a close, TWT again voices its support
for the Commission’s aggressive efforts to bring economically

viable PCS to the public. Many important and complex issues were

Isecond Report and Oorder in GEN Docket No. 90-314, 58 Fed.
Reg. 59174 (1993). On December 8, 1993, TWT filed a Petition for
Partial Reconsideration of this decision. See Petition for
Partial Reconsideration ("TWT Reconsideration Petition").
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raised, discussed and resolved in the Commission’s Second Report
and Order. As a result, a strong foundation has been set which
will hopefully enable PCS to flourish in the coming years.

Based on the rules recently adopted by the Commission,
potential PCS operators have been formulating business plans,
negotiating deals and developing auction strategies. In light of
this activity and the Commission statutory mandate to implement
PCS in an expeditious manner, the Commission should quickly
resolve the pending Petitions for Reconsideration and avoid
making any radical changes to its rules at this late date.
Instead, all that remains is for the Commission to make a few
minor adjustments to the rules and policies adopted in its Second
Report and Order to help ensure the rapid introduction of a low
cost, consumer oriented PCS that will vigorously compete in the
land mobile communications marketplace.

I. The Commission S8hould Clarify Its Aggregation Rules To

Expressly Authorize Spectrum Partitioning

Throughout this proceeding, TWT has firmly maintained the
position that commercially viable PCS will require at least 40
MHz of spectrum per licensee.? 1In its Reconsideration Petition,
TWT offered two alternatives to achieve this result: (1) change
the allocation scheme to directly license 40 MHz spectrum blocks

to each licensee, or (2) permit spectrum partitioning to allow

’See Comments of Time Warner Telecommunications (filed
November 9, 1992) ("TWT Comments"); Reply Comments of Time Warner
Telecommunications (filed January 8, 1993) ("TWT Reply
Comments"); TWT Reconsideration Petition.
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more meaningful aggregation within the lower band.’ While both
of these alternatives received attention from numerous parties,
TWT will focus on spectrum partitioning in this Reply.

The Commission’s rules make it theoretically possible for a
licensee to accumulate 40 MHz of spectrum through aggregation.
However, as TWT noted in its Petition for Reconsideration,® there
exists serious doubt under the current rules as to the ultimate
success of aggregation in achieving the Commission’s goal of
Yaccommodat[ing] licensees requiring more than 30 or 20 MHz to
provide the full range of services they envision." This concern
stems, in large part, from the disparate frequency separation
among the frequency blocks in the upper and lower bands.®$

As the Commission is aware, these frequency separation
differences create technical difficulties that make it extremely
expensive to aggregate across bands. Moreover, equipment
manufacturers have yet to develop dual band equipment capable of
providing seamless service to PCS subscribers. Thus, for all
practical purposes, aggregation is impossible in the near term
and is not a viable alternative for licensees in the lower band

who seek to obtain 40 MHz of spectrum in a market. Yet, under

3JSee TWT Reconsideration Petition at 2.
‘see Id. at 8-11.
Second Report and Order at §62.

‘In the lower band (including blocks A, B and C), a
frequency separation of 80 MHz is required; in the upper band
(including blocks D, E, F and G), the required separation is just
50 MHz, See 47 C.F.R. § 99.202.



the current rules, cross band aggregation is the only way for
these licensees to reach the permitted level of 40 MHz of
spectrum.’

Overcoming this hurdle, however, can be easily achieved by
permitting licensees in the lower band to partition their
spectrum. As TWT suggested in its Reconsideration Petition, this
can be done by subleasing, entering into joint ventures or
consortia, or otherwise engaging in flexible spectrum use.?
Partitioning will allow licensees to aggregate spectrum within
the lower band and avoid the vexing frequency separation problems
detailed above. This will help move low cost, mass market PCS
that much closer to reality.

Like TWT, a number of other Petitioners also suggested
spectrum partitioning. For example, PCS Action specifically
proposed that designated entities holding licenses in the C block
be permitted to divide their spectrum into two 10 MHz blocks and
sublicense these blocks to the 30 MHz licensees.’ Importantly,
spectrum partitioning will permit designated entities (j.e., C
block licensees) to realize greater economic opportunity by
enabling them to work with 30 MHz licensees. As noted by McCaw,

"agssurances that operating authority may be subdivided may

"The Commission readily acknowledged: "We realize that
licensees in the lower band ... will be required to aggregate
with the 10 MHz frequency blocks of the higher band if their
systems require more than 30 or 20 MHz." Sec d O
at g62. '

STWT Reconsideration Petition at 10.
’see PCS Action Petition at 2-12 (filed December 3, 1993).
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enhance the participation of a wider diversity of designated
entities, who are assured that they will be able to devote
resources to a smaller service area or a tailored niche
opportunity.®!® without question, permitting spectrum
partitioning will better position designated entities to fully
and successfully participate in PCS, consistent with the
objectives articulated by the Commission and by Congress.!
Strong support for spectrum partitioning was also offered by
Telocator, which cited with approval the Reconsideration
Petitions of both TWT and PCS Action: Telocator endorsed this
spectrum partitioning because it is consistent with its general
philosophy of supporting market driven initiatives.?” sSimilarly,
McCaw also endorsed the concept of flexible spectrum use as

proposed by TWT."

Ycomments of McCaw Cellular Communications, Inc. at 23
(filed January 3, 1994) ("McCaw Comments").

Ucongress directed "the Commission to ensure that small
businesses, rural telcos, and businesses owned by women and
minorities are ‘given the opportunity to participate’ in the
provision of spectrum-based services. Congress’s objective was
apparently to promote economic opportunity for the entities
enumerated in the statute." Implementation of Section 309(j) of
the Communications Act, Competitive Bidding, Notice of Proposed
Rulemaking in PP Docket No. 93-253 (rel. Oct. 12, 1993) at g72.

Ycomments of Telocator at 7 (filed January 3, 1994)
("Telocator Comments").

Bgge McCaw Comments at 21. One of the few parties
expressing opposition to spectrum partitioning was Nextel
Communications, Inc. ("Nextel"), whose Opposition included a
section titled: "The Commission Should Not Permit Subdivision Of
Service Areas Or Of Spectrum." See Nextel’s Opposition to
Petitions For Reconsideration at 13 (filed December 30, 1993)
("Nextel Opposition"). However, a careful review of Nextel’s

(continued...)
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In sum, adopting a policy of spectral flexibility would give
life to the Commission’s aggregation rules, increase economic
opportunity for designated entities, and facilitate the rapid
deployment of low cost PCS. For these reasons, TWT urges the
Commission to expressly authorize such an approach.

II. Cellular EBligibility Rules Should Be Maintained As

Written And Applied To ESMR Operators

TWT supports the Commission’s effort to restrict the
eligibility of cellular providers to become PCS licensees by
establishing ownership and attribution rules.* The Commission’s
cellular eligibility rules strike an appropriate balance between
protecting the public (and potential PCS competitors) from anti-
competitive behavior, while still permitting experienced wireless
communications operators to participate in the provision of PCS.
To the extent various Petitions seek to disrupt this balance with
respect to cellular service providers, such recommendations
should be rejected and the current rules maintained.

TWT submits, however, that the Commission’s rationale for
imposing eligibility restrictions on cellular service providers

requires that these restrictions also be placed on providers of

B¢...continued)
pleading reveals that its actual argument addresses issues
relating to geographic subdivision gnly; Nextel did not offer a
single reason why the Commission should not allow licensees to
subdivide spectrum.

4gee 47 C.F.R. § 99.204.



enhanced specialized mobile radio ("ESMR") service.’ similar
arguments were made by BellSouth and U.S. West.'®

It is clear from the Commission’s discussion of the cellular
eligibility issue in this docket that its concern is directed
toward (1) avoiding anticompetitive situations that may result
where one service provider holds a significant ownership interest
in a competing service provider, and (2) affirmatively developing
a pro-competitive environment. ESMR service providers have
sufficient spectrum to compete directly with cellular and to
provide PCS type services. Indeed, Nextel has publicly stated
that "it essentially will use [its] digital cellular network to
provide personal communications services”,! and "(w]e have all

the characteristics of PCS, but in the 800 MHz band."!®* Thus,

571t is likely that cellular and ESMR operators will both be
classified as commercial mobile services ("CMS") and will
therefore be subject to identical regulatory treatment. The
Commission has announced: "In general, we believe that wide-area
SMR service should be ... classified as commercial mobile service
...." See Implementation of Sections 3(n) and 332 of the
Communications Act, Regulatory Treatment of Mobile Services, GN
Docket No. 93-252, ] , at 436 (rel.
October 8, 1993). See also "Petition For Special Relief
Concerning Enhanced Specialized Mobile Radio Applications And
Authorizations" (filed December 22, 1993 by Bell Atlantic Mobile
Systems) .

15US West Petition for Expedited Partial Reconsideration and
for Clarification filed in Gen. Docket No. 90-314, December 8,
1993 at pp.16-22; Petition for Reconsideration filed by BellSouth
Corporation, BellSouth Telecommunications, Inc. and BellSouth
Cellular Corp. in Gen Docket No. 90-314, December 8, 1993 at
pp.11-14.

A. Lindstrom, Nextel Introduces First U.S. Digital Network
Based on GSM, Communications Week at 47 (October 4, 1993).

BFleet Call Reply at 6 (filed January 8, 1993).
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allowing ESMR service providers to have significant ownership
participation in PCS licensees within their own service areas
does not introduce a new competitor or provide additional
competition.!” Rather, it further limits the competitiveness of
the marketplace. As such, fairness dictates that ESMR service
providers be subject to the same restrictions as cellular
operators.

CONCLUSION

TWT urges the Commission to expressly authorize the

partitioning or leasing of spectrum to enable licensees of either

30 MHz block to utilize up to 10 MHz of spectrum from the 20 MHz
block licensee. Aggregating within the lower band would avoid
technical difficulties and unnecessary cost, increase economic
opportunity for designated entities, and go a long way toward

ensuring that PCS will fulfill its role as a low-cost, mass

"Nextel has also stated: "We are leapfrogging cellular to

become the first wireless operator to offer integrated services."

Nextel Strikes Again," Land Mobile Radio News, Vol. 47, No. 44 at

2 (Nov. 12, 1993).



market service. In addition, the Commission should not only
maintain its carefully balanced rules regarding cellular
eligibility in PCS, but extend these rules to include ESMR

providers.

Respectfully submitted,

TIME WARNER TELECONMUNICATIONS

By: v O/?L__

Stuart F. Feldstein
Richard Rubin
Steven N. Teplitz

Its Attorneys

FLEISCEMAN AND WALSK

1400 Sixteenth Street, N.W.
Suite 600

Washington, D.C. 20036
(202) 939-7900

Date: January 13, 1994

12757




CERTIFICATE OF SERVICE
I, the undersigned, do hereby certify that a copy of the

foregoing "Opposition to Petitions for Reconsideration® was
served by first class mail, postage prepaid, this 13th day of
January, to the following:

*Chairman Reed E. Hundt

Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

*Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

*Commissioner Andrew C. Barrett
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

*Commissioner Ervin S. Duggan
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

*Mr. Robert M. Pepper

Chief, Office of Plans and Policy
Federal Communications Commission
1919 M Street, N.W., Room 822
Washington, D.C. 20554

*Karen Brinkmann, Esquire

Legal Advisor

Office of Chairman Hundt

Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

*Mr. Brian F. Fontes

Office of Commissioner Quello
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554



*Linda L. Oliver, Esquire

Legal Advisor

Office of Commissioner Duggan
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

*John C. Hollar, Esquire

Legal Advisor

Office of Commissioner Duggan
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

*Byron F. Marchant, Esquire

Legal Advisor

Office of Commissioner Barrett
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

*Kent Y. Namamura, Esquire

Legal Assistant, PRB

Federal Communications Commission
2025 M Street, N.W., Room 5002
Washington, D.C. 20554

R. Michael Senkowski
Robert J. Butler
Suzanne Yelen

Wiley, Rein & Fielding
1176 K Street, N.W.
Washington, D.C. 20036
UTAM, Inc.

R. Michael Senkowski

Eric W. DeSilva

Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20554

Wireless Information Network Forum

Gary M. Epstein

Nicholas W. Allard

James H. Barker

Latham & Watkins

Suite 1300

1001 Pennsylvania Ave., N.W.

Washington, D.C. 20004-2505

Bell Atlantic Personal Communications, Inc.
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Henry Goldberg

Goldberg, Godles, Wiener & Wright
1229 Nineteenth Street, N.W.
Washington, D.C. 20036

Apple Computer, Inc.

Robert S. Foosaner
Lawrence R. Krevor

Nextel Communications, Inc.
601 13th Street, N.W.
Suite 1100 South
Washington, D.C. 20005

Charles D. Ferris

James Kirkland

Mintz, Levin, Cohn, Ferris
Glousky and Popeo, P.C.

701 Penn. Ave., N.W., Suite 900

Washington, D.C. 20004

Cablevision Systems Corp.

Jonathan D. Blake

Kurt A. Wimmer

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Post Office Box 7566

Washington, D.C. 20044
American Personal Communications

R. Gerard Salemme
Senior Vice President
Federal Affairs

McCaw Cellular Communications, Inc.

1150 Connecticut Avenue, N.W.
4th Floor
Washington, D.C. 20036

James P. Tuthill

Betsy S. Granger

Theresa L. Cabral

Pacific Bell

Nevada Bell

140 New Montgomery St., Rm 1529
San Francisco, CA 94105

James L. Wurtz

Pacific Bell

Nevada Bell

1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
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Ronald L. Plesser

Mark. J. Tauber

Emilio W. Cividanes

Mark J. O’Conner

Piper & Marbury

1200 Nineteenth Street, N.W.
Washington, D.C. 20036

PCS Action, Inc.

William J. Franklin

1919 Pennsylvania Avenue, N.W.

Suite 300

Washington, D.C. 20006

Association of Independent
Designated Entities

Jay C. Keithley

Leon Kestenbaum

Sprint Corporation

1850 M Street, N.W.
Suite 1100

Washington, D.C. 20036

Michael F. Altschul

Vice President, General Counsel

Cellular Telecommunications
Industry Association

Two Lafayette Centre, Third Floor

1133 218t Street, N.W.

Washington, D.C. 20036

Jack Taylor

InterDigital Communications Corp.
9215 Rancho Drive

Elk Grove, CA 95624

Philip L. Verveer

Daniel R. Hunter

Francis M. Buono

Jennifer A. Donaldson

Willkie Farr & Gallagher

Three Lafayette Centre

1155 21st Street, N.W.

Washington, D.C. 20036-3384

Cellular Telecommunications
Industry Association

Thomas A. Stroup

Mark Golden

Telocator

1019 19th Street, N.W.
Suite 1100

Washington, D.C. 20036



Jeffrey S. Borke

US West, Inc.

1020 19th Street, N.W.
Suite 700

Washington, D.C. 20036

Eric Shimmel

Vice President

Telecommunications Industry
Association

2001 Pennsylvania Ave., N.W.

Suite 800

washington, D.C. 20006

Robert J. Miller

Gardere & Wynne, L.L.P.

1601 Elm Street, Suite 3000
Dallas, Texas 75201

Alcatel Network Systems, Inc.

Martin T. McCue

Linda Kent

United States Telephone Association
1401 H Street, N.W.

Suite 600

Washington, D.C. 20005

Wayne V. Black

Christine M. Gill

Rick D. Rhodes

Keller and Heckman

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

The American Petroleum Institute

David C. Jatlow

Young & Jatlow

2300 N Street, N.W.
Suite 600

Washington, D.C. 20037
The Ericsson Corporation

Carl W. Northrop

Bryan Cave

Suite 700

700 13th Street, N.W.
washington, D.C. 20005
George E. Murray



M. John Bowen, Jr.

John W. Hunter

McNair & Sanford, P.A.

1155 Fifteenth Street, N.W.
Washington, D.C. 20005
PMN, Inc.

Linda C. Sadler

Manager, Governmental Affairs
Rockwell International Corporation
1745 Jefferson Davis Highway
Arlington, VA 22202

Rockwell International Corporation

Catherine Wang

Margaret M. Charles

Swidler & Berlin, Chartered
3000 K Street, N.W.

Suite 300

washington, D.C. 20007
Spectralink Corporation

Jeffrey L. Sheldon

Sean A. Stokes

Utilities Telecommunications
Council

1140 Connecticut Avenue, N.W.

Suite 1140

Washington, D.C. 20036

Ellen S. Deutsch

Jacqueline R. Kenney

Citizens Utilities Company

P.O. Box 340

8920 Emerald Park Drive, Suite C
Elk Grove, CA 95759

Stephen L. Goodman
Halprin, Temple & Goodman
1301 K Street, N.W.

Suite 1020, East Tower
wWashington, D.C. 20005
Norther Telecom, Inc.

Larry A. Blosser

Donald J. Elardo

MCI Telecommunications Corp.
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
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Michael D. Kennedy

Director, Regulatory Relations
Stuart E. Overby

Manager, Regulatory Programs
Motorola, Inc.

1350 I Street, N.W., Suite 400
Washington, D.C. 20005
Motorola, Inc.

Gail L. Polivy

GTE Service Corporation
1850 M Street, N.W.
Suite 1200

Washington, D.C. 20036

Edward R. Wholl

Jacqueline E. Holmes Nethersole
NYNEX Corporation

120 Bloomingdale Road

White Plainsg, NY 10605

Kathy L. Shobert

Director, Federal Regulatory Affairs
General Communications, Inc.

888 16th Street, N.W.

Suite 600

Washington, D.C. 20006

George Y. Wheeler
Koteen & Naftalin
1150 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036
Counsel for
Telephone & Data Systems, Inc.
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Ro t S. Childress



